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[bookmark: _Toc80641924][bookmark: _Toc80957693]Background

The introduction of the Child Act 2008[footnoteRef:1] demonstrates a commitment on behalf of the Government of South Sudan to protect the rights of all children, including children in contact  [1:  The Child Act, 2008, ACTS SUPPLEMENT No. 1 to The Southern Sudan Gazette No. 1 Volume I dated 10th February, 2009. Hereafter “Child Act 2008.”] 

with the criminal justice system. Unfortunately, the long-lasting crisis has considerably disrupted dissemination, awareness raising and training on the Act, and subsequently the implementation of the Act. 

This training responds to the needs highlighted by various stakeholders, justice actors and civil society organisations in South Sudan. The purpose of the training is to strengthen the knowledge and understanding amongst key justice professionals (police, judges, prosecutors, court administrators, social workers, defence advocates and legal aid providers, prison officers and and traditional leaders) of the provisions in the Child Act 2008 related to the rights and treatment of children in conflict with and child victims and witnesses. 

This booklet is the Participants Handbook for a 3-day training. It contains key pieces of information such as relevant legislation, case studies and questions for group discussions. In addition, the Handbook contains a copy of a pre-training survey (to be filled in before the training) and a copy of the Child Act 2008. 

This training aims to be as participatory as possible. In order to avoid a lecture-style format, all presentations include frequent opportunities for questions and discussions. In addition, a large proportion of the training is dedicated to exercises and activities that require participation and aim to facilitate hands-on, active learning. 

The Handbook should also be viewed as a reference tool for participants in their future work, which should supplement but not act as a substitute for the relevant laws, rules, regulations and guidance texts.

At the bottom of each page of the Participant’s Handbook, there is a space for participants to make notes.

At the end of the Handbook, there is an evaluation form and impact assessment. The evaluation form is to be completed during the training, while it is recommended that participants complete the impact assessment periodically after the training. 
[bookmark: _Toc80641927][bookmark: _Toc80957694]Colour coding


International standards and best practice are enclosed within a yellow box.

Questions for participants are enclosed within a blue box.

Case study exercises and structured group discussions are enclosed within a pink box.

Handouts are enclosed within a green box


[bookmark: _Toc80641929]How the sessions work

A full agenda is available for participants in this Participant’s Handbook. While all participants receive a Handbook each, the facilitator(s) of the training also have a Facilitator’s Guide and PowerPoint presentations, which they will use to support and facilitate discussions. Most Parts begin with a series of questions for participants to consider during discussion and end with fact sheets and checklists for participants to keep and use for future reference. Due to time constraints, it may not always be possible for facilitators to address or answer all questions, and it is therefore suggested that participants may wish to arrange follow up conversations or discussions amongst themselves in order to continue exchanging ideas.


[bookmark: _Toc80957695]AGENDA


	DAY 1

	REGISTRATION
	08:00hrs
	30 minutes

	MODULE 1: INTRODUCTION TO THE COURSE AND CONTEXT
	Start time
	Duration

	Activity 1: Welcome and introductions 
	08:30 hrs
	15 minutes

	Activity 2: Ground rules
	08:45 hrs
	15 minutes

	Activity 3: Icebreaker 
	09:00 hrs
	10 minutes

	Activity 4: Course objectives 
	09:10 hrs
	10 minutes

	Activity 5: Background to the Child Act 2008 and the Strategic Framework on Justice for Children in the Republic of South Sudan
	09:20 hrs
	20 minutes

	Activity 6: Agenda 
	09:40 hrs
	5 minutes

	Activity 7: Hopes and fears 
	09:45 hrs
	15 minutes

	MODULE 2: CHILD-FRIENDLY JUSTICE AND OBJECTIVES OF JUVENILE JUSTICE 

	Activity 8: Context for children in conflict with the law in South Sudan (Group Discussion and feedback) 
	10:00 hrs
	60 minutes

	** BREAK **
	11.00 hrs
	15 minutes

	Activity 9:  Child-friendly justice (interactive presentation and group discussions)
	11.15 hrs
	30 minutes

	Activity 10: Objectives of the Juvenile Justice system in South Sudan 
	11:45 hrs
	30 minutes

	MODULE 3: CHILDREN IN CONTACT WITH THE LAW

	Activity 11: Group quiz on key terms and concepts 
	12.15 hrs
	30 minutes

	** LUNCH**
	12.45 hrs
	1 hour

	MODULE 4: MINIMUM AGE OF CRIMINAL RESPONSIBILITY  

	Activity 12: Minimum age of criminal responsibility (interactive presentation and case studies) 
	13:45 hrs
	30 minutes 

	Activity 13: Age determination (presentation and case study exercise)
	14.15 hrs
	30 minutes

	MODULE 5: CHILD PARTICIPATION AND SPEAKING TO CHILDREN 

	Activity 14: Speaking to children (role play, discussion and exercise)
	15:40 hrs
	1 hour 

	** BREAK **
	15:30 hrs
	15 minutes

	Activity 15: Participation “post-it note” exercise
	15.45 hrs
	20 minutes

	MODULE 6: ARREST, PROCEDURE AFTER ARREST AND DUTIES / POWERS OF POLICE 



	Activity 16: Circumstances of arrest   
	16.05 hrs
	45 minutes

	Recap of day 1 and brief overview of day 2 agenda 
	16.45 hrs
	15 minutes








	DAY 2

	REGISTRATION AT 8.00 AM  –  8.30 AM
	Time
	Duration 

	Activity 17: Safeguards that must be employed when arresting child (presentation and case study) ERS OF POLICE (continued)
	8.30 hrs
	40 minutes

	Activity 18: Duties of police immediately upon arrest (presentation, case study and discussion)
	9.10 hrs
	1 hour

	Activity 19: Procedure after arrest 
	10.30 hrs
	30 minutes 

	**BREAK**
	11.00 hrs
	15 minutes

	Activity 20: Treatment of children in custody 
	11.15 hrs
	30 minutes

	Activity 21: Role of the social worker
	11.45 hrs
	1 hour 

	Activity 22: Preliminary investigation 
	12.45 hrs
	15 minutes

	**LUNCH** 
	13:00 hrs
	1 hour

	MODULE 7: RESTORATIVE JUSTICE AND DIVERSION 

	Activity 23: Introduction to restorative justice 
	14.00 hrs
	40 minutes 

	Activity 24: Introduction to diversion 
	14.40 hrs
	1 hour

	**BREAK**
	15:40 hrs
	15 mins

	Activity 25: Restorative justice measures and diversion: process
	15:55 hrs
	1 hour

	Recap of day 2 brief overview of day 3 agenda
	16.55 hrs
	5 minutes




	DAY 3

	MODULE 8: CHILD-FRIENDLY COURT PROCEEDINGS 

	Activity 26: Child friendly courts in practice 
	08:30 hrs
	40 minutes

	Activity 27: Procedural safeguards  
	09:00 hrs
	1 hour

	Activity 28:  Managing the court (delay) 
	10:00 hrs
	20 minutes

	**BREAK**
	10:30 hrs
	20 minutes

	MODULE 9:  SENTENCING AND DEPRIVATION OF LIBERTY 

	Activity 29: Sentencing principles and practice  
	10:45 hrs
	40 minutes 

	Activity 30: Deprivation of liberty  
	11:45 hrs
	80 minutes 

	** LUNCH**
	12:45 hrs
	1 hour

	MODULE 10: VICTIMS AND WITNESSES 

	Activity 31: Child victims and witnesses – discussion and key principles 
	13:45 hrs
	45 minutes

	Activity 32: Pre-trial stage 
	14:30 hrs
	30 minutes

	Activity 33: Trial stage
	15:00 hrs
	30 minutes 

	Activity 34: Group activity - case study 
	15:30 hrs
	30 minutes

	Recap of day 3/ end of training
	16:00 hrs
	15 minutes




[bookmark: _Toc80957696]DAY 1 – 
[bookmark: _Toc80957697]MODULES 1 

[bookmark: _Toc80957698]MODULE 1: INTRODUCTION TO THE COURSE AND CONTEXT


[bookmark: _Toc80957699]1.1 Objectives: 

· to provide an opportunity for participants to get to know one another; 
· to provide an overview of the content and objectives of the 3-day training course; 
· to provide background and context to the situation of children in contact with the law in South Sudan, as well as the Child Act 2008 and Strategic Framework on Justice for Children in the Republic of South Sudan (J4C framework).

[bookmark: _Toc80957700]1.2 Ground rules include:

· Switch off mobile phones;
· Do not answer your email during the training;
· Speak one at a time;
· Respect the views of others;
· The importance of arriving on time each morning and after each break. This is a matter of self-respect and respect for others.
· Do not forget to bring the Child Act with you. 

[bookmark: _Toc80957701]1.3 Ice breaker

[bookmark: _Toc80957702]1.4 Course objectives: 

· To strengthen knowledge of the content of the Child Act 2008 both in relation to children who are accused of committing crimes and children who are victims and witnesses;
· To strengthen knowledge and understanding of the rights of children in contact with the criminal justice system, as contained in the Child Act 2008, international standards and best practice, (and to ensure key stakeholders involved in the justice system have a shared understanding of the meaning of terms and concepts related to children and child justice); 
· To strengthen your understanding of the roles and responsibilities of law enforcement, prosecutors, defence lawyers, court judges, traditional leaders, reformatory and prison officers and social workers under the Child Act 2008 and other relevant legislation; 
· To strengthen capacity to carry out your roles and responsibilities to children who come into contact with the criminal justice system, in line with the provisions of the Child Act 2008 and other instruments. 

[bookmark: _Toc80957703]1.5. Background to the Child Act 2008 and the J4C Strategic Framework

· The main objective of the Strategic Framework is to ensure that children who come into contact with the justice system, whether as offenders, victims, witnesses or for other reasons where justice interventions are needed, are better served and protected by the justice systems.

· The Child Act 2008 sets out the legislative framework for child justice. The Act puts in place a range of substantive and procedural protections for children.

· The customary justice system is recognised by the Local Government Act 2009. but, the customary law courts and leaders “shall not have the competence to adjudicate on criminal cases except those criminal cases with a customary interface referred to it by a competent Statutory Court” (Article 98). The chief Justice of South Sudan has also withdrawn all judicial powers of the customary courts. 

· The Strategic Framework sets out three goals for justice for children:
· Access to a fair, transparent, child- and gender-sensitive justice system for all children through which they can enforce and protect their rights
· Full application of international and regional Justice for Children-standards and the provisions of the 2008 Child Act for all children who come in contact with the Justice for Children-system
· Children are well served and protected by the formal and customary Justice for Children-system 

· A national Justice for Children Working Group (J4C WG) was established in October 2020 under the South Sudan National Development Strategy (2018-2021). [footnoteRef:2]  
 [2:  Partners from UN Agencies, Funds and Programmes, and by extension, their implementing partners, support the SSNDS through the UN Development Assistance Framework (UNDAF) 2018- 2021.] 

[bookmark: _Toc80957704]MODULE 2: CHILD-FRIENDLY JUSTICE AND OBJECTIVES OF JUVENILE JUSTICE


Objectives: To provide participants with an overview of the general principles and objectives for a justice system for children and an understanding of the meaning of the term “child-friendly justice”, and what this means in practice.

[bookmark: _Toc80957705]Participants will be asked to split into groups and to put their ideas on flipcharts, so that groups can compare what each has written. 

Group discussion: Children who commit crimes in South Sudan.

· What kinds of crimes do children in South Sudan most commonly commit? 
N.B. this can either be according to their perception, or, if they are personally responsible for handling cases, then the cases they see most often involving a child accused of a criminal offence. 

· What, if anything, do children who commit crimes tend to have in common?
N.B. encourage participants to consider the children they most frequently come across in the criminal justice system – what do these children have in common (in terms of family situation, ethnicity, age, in/out of school, income status etc etc). 

· Are there any differences between crimes committed by girls and boys? If yes, what are the differences? 

· In your view, what are the underlying reasons that children become involved in crime? 



[bookmark: _Toc80957706]2.1 Child- friendly justice

Why should there be a separate system of justice for children?

South Sudan is a party to the UN Convention on the Rights of the Child.

“States Parties recognize the right of every child alleged as, accused of, or recognized as having infringed the penal law to be treated in a manner consistent with the promotion of the child's sense of dignity and worth, which reinforces the child's respect for the human rights and fundamental freedoms of others and which takes into account the child's age and the desirability of promoting the child's reintegration and the child's assuming a constructive role in society.”
Article 40(1) of the UN Convention on the Rights of the Child (‘CRC’)


What makes a justice system ‘child friendly’?

· Is gender-sensitive, acknowledges that boys and girls may have special and particular needs and addresses those needs;
· Protects the child’s best interests;
· Respects the child’s right to be heard and informed at all stages of proceedings; 
· Respects key procedural rights of the child (will be covered in following module); 
· Ensures all buildings or spaces that house children are “child-friendly” (i.e. child- appropriate interview rooms / court spaces); 
· Has specially trained justice personnel to deal with children;
· Prohibits interview techniques that are inappropriate to the child’s age, development or lack of understanding. 

[bookmark: _Toc80957707]2.2 Objectives of the juvenile justice system in South Sudan 

Section 135 of the Child Act 2008 sets out the objectives of the Juvenile Justice System in South Sudan. 

The main objectives of the juvenile justice system are —

(a) reformation, social rehabilitation and reintegration of the child, while emphasizing individual accountability for crimes committed; and

(b) The restoration of harmonious relationships between the child offender and the victim through reconciliation, restitution and compensation. 

A few rights are particularly important for those working in the criminal justice system. These are listed below: 

· Section 6: Those dealing with and managing criminal proceedings against children – from the time the child is apprehended until the child leaves the system entirely must act in the child’s best interests. Section 6 of the Child Law says that the best interests of the child shall be the paramount concern. 

· Section 9: A child should not be discriminated against on the basis of background, custom, social economic status or criminal record. This means that a child – whatever his or her tribe, whatever his circumstances has to be treated with dignity and respect.

· Section 12: It is the responsibility of the family and the Government to promote and care for the survival and development of the child: in other words, all of us working with children owe them a duty.

· Section 19: Every child has a right to liberty and security of the person, and no child shall be subject to interference, arrest, detention, deprivation or restriction of his or her liberty except for specified reasons and in accordance with the procedures described by the Child Act and other Laws. 

· Section 21: Every child has the right to be protected from torture, cruel, inhuman or degrading treatment or punishment, and in particular, 
· no corporal punishment by any person in any institution, including prisons and reformatories, and 
· No group punishment by any person in any institution, including prisons and reformatories

· Section 26:  Rights of the girl child- every female child has the right to be protected from sexual abuse and exploitation and gender-based violence, including rape, incest, early and forced marriage, female circumcision and female genital mutilation. 


[bookmark: _Toc80641942][bookmark: _Toc80957708]MODULE 3: CHILDREN IN CONTACT WITH THE LAW: KEY TERMS AND CONCEPTS 




Objectives: To ensure participants have a common understanding of terms used in the training i.e. “child in contact / conflict with the law” / “child victim” / “child witness” and to provide a brief overview of the most important concepts related to the delivery of justice (fair trial, presumption of innocence etc.) – though noting these will be addressed in more detail later in the training.

Group quiz!! Handout 1

Hand each participant a sheet of paper and a pen. Explain that we are going to do a group quiz to test their knowledge of key terms and concepts that will be covered throughout the training. Explain that it does not matter if the participants get the answers right or wrong.

1. What is the definition of a “child” in South Sudan? 

2. What does the definition “child in conflict with the law” mean?

3. What does “child in contact with the law” mean? 

4. What is the minimum age of criminal responsibility in South Sudan? 

5. What do we mean when we refer to “child victims” in the context of criminal proceedings? 

6. Who are we referring to when we refer to “child witness” in the context of criminal proceedings? 


[bookmark: _Toc80957709]MODULE 4: MINIMUM AGE OF CRIMINAL RESPONSIBILITY


Objectives: To ensure participants understand at what age a child in South Sudan can be held responsible for criminal actions. 

[bookmark: _Toc80957710]4.1 The minimum age of criminal responsibility

Case study 1
A group of boys are playing. 2 of the boys, both aged 11, have an argument with some younger boys and start throwing stones at them. Some of the stones hit a 7-year-old boy who is quite badly injured as a result. Can the 11 year-old boys be prosecuted? 

Questions: 
1. How would you deal with the case example of the two children above if they had been 13 rather than 11?  
2. What factors should you take into account? 
3. Who would help in providing the evidence about the child’s capacity? 
4. Can you take the views of the community into account in making that decision?
5. What if the child comes from a poor family, has been neglected and is not in school? 
6. What if the child is from a wealthy family, but has a learning disability? 


· S.138(1) Child Act 2008 makes it very clear that under the age of 12 the child is conclusively presumed to be incapable of committing an offence.

· There are special rules in the Child Act for 12-14 year olds: Section 138 (2) and (3) of the Child Act states that - there is a rebuttable presumption that a child of 12 and 13 is incapable of committing an offence because the child does not have the capacity to know that the act or omission concerned was wrong.  

· There is a presumption that the child does not have the capacity to appreciate the difference between right and wrong and this can only be overridden where the judge is satisfied ‘beyond reasonable doubt’ that the child possesses the capacity to appreciate the difference between right and wrong and has the ability to act in accordance with that appreciation.

· Section 138(6): Evidence of the intellectual, emotional, psychological and social development of a child is relevant to any inquiry into whether the child possesses the capacity to appreciate the difference between right and wrong. 

[bookmark: _Toc80957711]4.2 Age determination 

Questions: deciding on the age of a child 
· Can you give an example of the circumstances when this has arisen?
· How do you go about deciding the age of the child? 
· What evidence do you rely upon? 


The Child Act places responsibility for undertaking an age assessment on medical officers and social workers and then once this evidence is presented, on police officers, prosecutors and judges to make a decision. 

Age determination is not a precise science:  difficult to predict with accuracy. Medical examinations often involve looking at the child’s teeth, his height, whether or not he or she has hit puberty or x-rays of the child’s wrist bones. If the medical examiner is lucky there might be a vaccination record which records the age of the child at the time of the vaccination. Other than a written record of age, none of the medical techniques used to estimate age will be sufficient to tell precisely how old a child is, though such evidence might give a rough idea. It is generally taken to be the case that medical examinations have a two-year margin of error – in other words, the child might be 2 years older or younger than the estimated age.

Case Study 2

A child, Isaac, is arrested for stealing a pair of shoes from the market. The child says that he is 10. The medical officer believes the child to be 12. The child is a child living on the street and will not say or does not know where his parents are. He has been living on the street in Juba for the last year.  

The police officer thinks the child is probably 11 or 12 but it is difficult to tell – what should the police officer do?  

The police officer decides that to be sure he had better ask the social worker to undertake an assessment of the child in accordance with section 162 of the Child Act. 

The social worker decides that the child is 12 or 13 though admits that she has not been able to find any documents that might indicate his age, and neither can she find his parents or any members of the family. 

The police officer refers the matter to the public prosecutor. What action should the prosecutor take? 


The medical examiner concludes that it is not possible to give an accurate age and that his best guess is that the child is aged 12 but he could be two years younger or older as a result of poor diet. 

What should the medical examiner do? 

When the case comes before the judge, the social worker informs the judge that she thinks she has found the child’s father but that he refuses to cooperate with them, and that her report and that of the medical examiner are inconclusive on age. 

What action could be taken to ensure the father’s evidence on age is obtained?




See sections 162 – 166 of the Child Act 2008. Remember:  if there is uncertainty about the age of the child – give the child the benefit of the doubt!



[bookmark: _Toc80957712]MODULE 5: CHILD PARTICIPATION AND SPEAKING TO CHILDREN

Objective: Participants will be asked to concentrate on child participation and on how to engage effectively with children. 

Section 136 (2) of the Child Act 
Any proceedings involving a child shall be conducted in an atmosphere of understanding, which shall allow the juvenile to participate therein and to express himself / herself freely.

Handout 2 – Scenarios

Scenario 1: You are a 14-year-old girl who was the victim of a brutal sexual assault. You are being called into Court to testify against your attacker, who will be present in Court.

Scenario 2: You are a 15-year-old girl who is accused of stealing 4,000 SSP from a respected teacher at your school. The teacher was one of your favourite teachers, you did steal the money from her, although you haven’t admitted it, because you were hungry and wanted money to buy food for yourself and your family. You have never been to Court before.

Scenario 3: You are a 12-year-old boy. Your parents do not look after you and you have been living on the street. You have been arrested for theft of a mobile phone. You have pleaded not-guilty. You are in Court for your hearing.

Handout 3: How to engage effectively with children

Key principles:

 Use simple, appropriate language that the child can understand
 Avoid leading questions
 Avoid complex, compound questions (ask one question at a time)
[bookmark: OLE_LINK1] Do not use aggressive, confrontational or degrading language
 Do not repeat the same question over and over again – it could confuse the child
 Avoid using questions that involve comparative judgements as children may find these difficult or have different perceptions (i.e. big, small, fast, slow)
 Be sensitive to language that the child may find difficult to say (i.e. sexual language, or language about body parts)
 Explain that it is OK for the child to say ‘I don’t know’ or ‘I don’t remember’ rather than feeling obliged to come up with an answer
	

	Poor practice
	Problems with this question
	Same question, asked a different way

	Is it not true that you were not supposed to be in the school at that time?
	Double negative, leading question and confusing structure
	Were you supposed/allowed to be at the school at that time? OR
Where were you supposed to be at that time?

	You stole the money, didn’t you?!
	Aggressive and intimidating tone
	Did you steal the money?

	Was it a woman you spoke with, and what age was she, and what did you say?
	Multiple questions at the same time
	Who did you speak with?
OR
Thinking about the person you spoke with, was that person a woman or a man?
…
What age was he/she?
…
What did you say?

	So, you were there at 9pm, with your friend Martha?
	Multiple closed questions at the same time – it is not clear which one to answer  
	Where were you at 9pm? OR You were there at 9pm? (as a clarifying question)
Were you with anyone? OR Were you there with your friend Martha? (as a clarifying question)

	Please explain, using the proper terms, where he touched you
	Forces the child to use language he/she may not be comfortable with
	Please explain, in words you are comfortable with, what happened
OR – could you show me on this doll/diagram where he touched you
(OR, refer to previous testimony where possible)





	Handout 4: are the following provisions in the Child Act 2008 relevant to child participation?

	Section 135(a)
	Contents: The main objectives of the juvenile justice system are –
(a) reformation, social rehabilitation and reintegration of the child, while emphasising individual accountability for crimes committed.

	
	Answer: Yes, because in order to take on individual accountability for crimes committed, there needs to be an environment in which children feel supported and able to speak (and are not intimidated, confused or scared).

	Section 135(b)
	Contents: The main objectives of the juvenile justice system are –
(b) the restoration of harmonious relationships between the child offender and the victim through reconciliation, restitution and compensation

	
	Answer: Yes, because for relationships to be restored and for this to be meaningful for the child, his or her participation and active engagement is required.  

	Section 137
	Contents: Child witnesses and victims shall be afforded protection where necessary, including protection from intimidation

	
	Answer: Yes – this covers intimidation during proceedings and especially in the courtroom, and not just intimidation by the accused or members of the community.

	Section 144(1)(b) and 172(1)(b)
	Contents: 144(1)(b) - Notify the child in a language that the child understands the allegation against him or her.
Contents: 172(1)(b) – shall be informed at the time of arrest in a language that he or she understands and in detail of the charge against hm or her, and if appropriate, through his or her parents or guardians.

	
	Answer: Yes, it impacts on participation as the child cannot mount an effective defence against the accusation without knowing what is being said against him or her. 

	Section 144(1)(c)
	Contents: Notify the child in a language that the child understands of the following rights:
(i) the right to remain silent;
(ii) the right to have the child’s parent, guardian, chief or any appropriate adult contacted;
(iii) the right to have a person referred to under paragraph; 
(ii) or a legal representative present during the taking of a confession, admission, pointing out in an identification parade;
(iii) the right to choose and be represented by a legal representative at his or her own cost; and 
(iv) the right to be provided with a representative by the state in serious offences.

	
	Answer: Yes, this has a direct impact because it is essential for children to have support to help them understand the legal proceedings and to understand how to choose when/whether to speak. Especially in the case of accused children, for example, the decision not to speak (i.e. the protection from self-incrimination) is as much a part of participation as the decision to speak. 

	Section 172(1)(c)
	Contents: Shall be entitled to the assistance of a free interpreter if he or she cannot understand the language used. 

	
	Answer: Yes, essential if the child is to participate in proceedings

	Section 161
	Contents: Age determination (provisions on how to determine a child’s age). 

	
	Answer: No. This procedural guidance doesn’t have an impact on child participation.








[bookmark: _Toc80957713]MODULE 6: ARREST AND PROCEDURE AFTER ARREST 


Objectives: 
1. To develop participants’ understanding of the circumstances in which a child may be arrested; and 
2. the roles and responsibilities of police when arresting a child with or without a warrant. This module focuses on sections 139 – 152 of the Child Act 2008. 


[bookmark: _Toc80957714]6.1 Circumstances in which a child may be arrested

Questions:

a)  What is the purpose of arresting a child (see s. 139(3)? 

b) What are the four scenarios in which a police officer may arrest a child without a warrant (see sections 139, 140 and 142 Child Act)? 

c) What is likely to constitute ‘reasonable suspicion?


What is likely to constitute ‘reasonable suspicion’?

· If a police officer has definitive proof or evidence that a child has committed an offence, this will always constitute reasonable suspicion;  

· If someone else has specifically told a police officer that a child has committed an offence, and the person can produce some evidence to indicate the credibility of their claim, this would normally constitute reasonable suspicion; 
 
· If a police officer:
a. personally suspects, based on the facts before him or her, that the child has committed an offence; and 
b. the officer considers that a rational person, provided with the same information  / facts, would come to the same conclusion
… this would likely satisfy the “reasonable suspicion” criteria.

What is unlikely to constitute “reasonable suspicion”?

· The police officer has a feeling that a child has committed an offence, without any reason, explanation or basis in fact; 

· The police officer has received a report from the victim stating that he believes it was the child, but there is no evidence to this effect

1. Where the child wilfully obstructs the police officer in the execution of his / her duty; 

· Note:  the word “wilfully” indicates the child must have intended to obstruct the police officer in carrying out his or her duties and excludes any non-intentional or accidental actions on behalf of the child. 

2. Where the child is reasonably suspected of having failed to observe any condition imposed in the passing of sentence or postponing or suspending the operation of any sentence under the Child Act 2008.  

· Note:  this is referring to situations where a child has been told to comply with certain conditions as part of his or her sentence and has failed to do so.  


Questions

· Do the police have any other options but to an arrest a child who falls under one of the categories in sections 139, 140 and 142? 

· If yes, what are they? Look at section 141 Child Act 2008


· Requesting the child in a language the child understands to accompany the police officer to ‘a place in which the assessment can be made’ (e.g. Special Protection Unit);  

· Writing to the child (and if possible, the child’s parent / guardian etc.) to request the child appear for the assessment at a particular time / place;

· Accompanying the child to the child’s home, and providing the child (and if possible, the child’s parent / guardian etc.) with written notice at home to attend the assessment at a particular time / place; 

· Issuing a “citation” to the child at the point of apprehension, requiring child to attend the assessment at a particular time / place; 

· Opening a case diary for the purposes of consideration by the Public Prosecution Attorney as to whether the matter should be set down for the holding of a preliminary inquiry or whether the child should be charged; and 

· Summonsing the child to appear at the assessment at a place on a date and time specified in the summon upon application by an attorney to the Court.


Questions

· At what age can children be arrested (see s. 140(2) Child Act 2008)?  

· Under what circumstances can a private person arrest a child (see s. 141(1) Child Act 2008)?

· Under what circumstances can a prosecutor or a Judge order the warrant for the arrest of a child (see s. 143(1)(a)-(d) Child Act 2008)? 
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[bookmark: _Toc80641953][bookmark: _Toc80957717]6.2 Safeguards when arresting child

[bookmark: _Toc80957718]6.2.(a) Dignity
The Child Act 2008 contains important safeguards that ensure that children’s rights are protected throughout the arrest process. Section 139(4) provides that all arrests must be made “with due regard to the dignity, wellbeing and special status of the child.” This provision reflects international juvenile justice standards, including the most recent General Comment of the Committee on the Rights of the Child on children’s rights in the justice system, which directs States that are party to it to:  

“Enact legislation and ensure practices that safeguard children’s rights from the moment of contact with the system, including at the stopping, warning or arrest stage, while in custody of police or other law enforcement agencies, during transfers to and from police stations, places of detention and courts, and during questioning, searches and the taking of evidentiary samples.”
-     Para 41, Committee on the Rights of the Child, General comment No. 24 (2019) on children’s rights in the child justice system, CRC/C/GC/24.


Question:

What do you think the term “with due regard to the dignity, wellbeing and special status of the child” might mean in practice?





[bookmark: _Toc80957719]6.2.(b) Limitations on force throughout arrest

See section 139(5) Child Act 2008: The police officer must use the “minimum force which is reasonably necessary and proportional in the circumstances.”

· Article 3 of the Code of Conduct for Law Enforcement Officials, Adopted by General Assembly resolution 34/169 of 17 December 1979, provides that Law enforcement officials may use force only when strictly necessary and to the extent required for the performance of their duty. The pointers below may be used to help judge whether force is necessary and proportionate in the circumstances:

· Can you make an arrest without the use of force?  (If yes, carry out arrest without force);

· If no, what is lowest threshold of force that can be relied upon to achieve the desired aim (arrest the child)? 

· Is this force proportionate in the circumstances? (This may include a consideration of whether or not the child is cooperating with police, whether the child is considered to be dangerous or wielding or suspected of carrying a weapon, whether the child is considered to be dangerous etc.)

· Police officers are not justified in using “deadly force that is intended or is likely to cause death or serious bodily harm to such a child.”  If a police officer does use “deadly force” when arresting a child, the burden is on the officer in question to prove that one of the three situations exist, below:

a. The level of force was necessary for self-defence / defence of another: “the force is immediately necessary for the purposes of protecting himself or herself, any person lawfully assisting him or her, or any other person from eminent death or serious bodily harm;”

b. Child imminently likely to kill or harm someone else: “There is a substantial risk that the suspect will cause eminent death or serious bodily harm if the arrest is delayed;”

c. Offence child alleged to commit involves serious violence: “the offence for which the arrest is sought is in progress and is of a forcible and serious nature and involves the use of life-threatening violence or a strong likelihood that it will cause serious bodily harm.”

Case study 4

Joseph and Rose, 16 and 14 years old.

Joseph and Rose, two siblings, believing their neighbour to be away, break into the house in the middle of the night with the intention of stealing anything they can find of value to sell for cash. Mid-way through the burglary, the neighbour comes home, catching the children in the act. The neighbour calls the police, and two officers who happened to be patrolling the area, arrive at the house 5 minutes later. Joseph admits he is carrying a baton, and hands it straight over to police. He says it was only for protection and he never intended to use it. The two officers approach the children without warning and use their batons to hit Joseph hard on the body and legs, and push Rose hard against the wall in order to initiate the arrest.

Discuss whether the force deployed by the officers in carrying out the arrest of the children was justifiable in light of the facts of the case.




[bookmark: _Toc80957720]6.3: Duties of police immediately after arrest 

· First, the child must be notified of the allegations against him / her in a language the child understands (Section 144(1)(b) Child Act 2008).

· Second, the child must be notified of his or her rights to: 

· Remain silent; 

· Have a parent / guardian contacted;

· Choose and to be represented by a legal representative at his or her own cost;

· Be provided with a legal representative by the state in the case of a serious offence;

· Have a parent / guardian or legal representative present during the taking of a confession, admission, pointing out or identification parade.
(Section 144(1)(c) Child Act 2008).

Note with regards to legal representation that international child rights instruments, including the Committee on the Rights of the Child, direct States to provide free legal representation to all children facing criminal charges before judicial administrative or other public authorities (not just in “serious” cases). The Committee on the Rights of the Child further advises States to prohibit children from waiving legal representation unless the decision to waive is made voluntarily and under impartial judicial supervision.
See para 53: Committee on the Rights of the Child, General comment No. 24 (2019) on children’s rights in the child justice system, CRC/C/GC/24.

· Third, within 12 hours of the arrest, the arresting officer must inform a social worker in the vicinity that a child has been arrested (Section 145 Child Act 2008); 

· Fourth, the arresting officer must provide the judge with a written report within 24 hours explaining why arrest was chosen over one of the “alternatives to arrest” listed in s 141. 

· Fifth, the child must be brought before a social worker in 24 hours (Section 144(1)(a) Child Act 2008); 

· Sixth, within 12 hours of the arrest, the arresting officer must inform the parent, guardian, family member (or, if necessary, a designated “appropriate adult”) of the child’s arrest, as well as providing the same person with a written notice to appear at the assessment at a specific time and date (Section 146 Child Act 2008). 


Case study 5

David and Simon are friends. They come from different villages on the outskirts of Aweil and spend much of their time in a local market about 2 miles away from where they live, earning small amounts of money doing errands for stall holders. On Friday, while they were wandering through the market, David saw Simon take a pair of fashionable trainers from a stall without paying and put them into his bag. David was shocked but did not say anything – he didn’t know what to say to Simon at the time. Another stall holder witnessed the theft and reported it. A policeman stopped them and asked Simon to open his bag – and found the shoes. 

Both boys were taken to the police station. Simon’s father was contacted and went to the police station. Simon was very upset, admitted the offence, apologised and was given a formal caution.

David’s parents do not have a mobile phone and although David has given the police officer the details of where he lives, the police officer does not have any contacts in the area that he can phone. The police officer asks David his age and date of birth. David is not sure. He thinks he is 11 or 12. The police officer interviews him and says that he knows David took the shoes and not Simon, and that if he admits it, David too will be given a formal caution and leave. David tells the police officer that it is not true and he did not steal the shoes.

The police officer decides to keep him in custody at the police station as it is getting late and goes off duty. When he comes back on Tuesday, he realises he needs to try again to get hold of David’s parents. He still doesn’t have any luck. Once again, he takes David to an interview room. He tells him that Simon has now said that it was David who took the shoes and was instructed by David to put them in his bag. The police officer also tells David that he has proof that David is 12 years old and that if he admits he stole the shoes, he can go home. David is desperate to get out of custody and agrees. He is released on Wednesday.

When he gets home his parents are angry at the way he has been treated by the police and the failure of the police to make a greater effort to trace them. 

Two weeks later, David is told that he must present himself at the MoGCSW office for an assessment and that he will be prosecuted for the offence.


Questions:

Evidence indicates that children alleged to have committed crimes may be held in police custody for longer than the time periods permitted by the Child Act. For example, in Gumbo along the South East of Juba, there have been instances of children spending a week or more in the police cell. 

· In your experience, how long do children who are alleged to have committed a crime tend to spend detained in police custody (detention)? 

· How should this issue be addressed?  Whose responsibility is it to ensure that the Act is followed and children are not detained beyond the deadlines set by the Act? 

· N.B! look at s. 150(7) Child Act. It is an offence on the part of the police not to comply with the 24 hour time limit. They are responsible for ensuring that the child is taken before a court within 24 hours (bearing in mind weekends, public holidays etc).

· Would a confession made after the 24 hours has gone by be admissible in Court in the case of a child?



	Handout 5
Checklist for police: Key safeguards 

Before arresting a child: 

· How old is the child?
·  Only children above the minimum age of prosecution may be arrested (s 140(2) Child Act 2008); 

· Are there any alternatives to arrest? 
· When deciding whether to arrest a child, a police officer is obliged to consider if there are any alternatives to arrest can be found and to prioritise these instead (s 139(1) Child Act 2008);

· Would a caution be more appropriate? 
· Consider issuing an informal caution in line with s. 148 Child Act 2008 – but only if the child admits the offence. 

Throughout the arrest process:

· Can you make an arrest without the use of force?  
· If yes, carry out arrest without force. 

· If no, what is lowest threshold of force that can be relied upon to carry out the arrest? 
· Is this force proportionate to the circumstances of the case? 

Immediately after arrest: 

· Have you told the child what the allegations are against him / her?
· Was this explained in a language the child understands? 

· Have you notified the child of his or her rights? 
· Remember, the child has a right to remain silent, have a parent / guardian contacted, to have a legal representative, either at the child’s own cost or provided by the State (for serious offences) and to have the parent / guardian / legal representative present throughout confession, admission, pointing out or identification parade.

· Have you informed a social worker in the vicinity that a child has been arrested? 
· You have 12 hours from the point of arrest to do so!

· Have you informed the child’s parent, guardian, family member (or “appropriate adult”) of the child’s arrest, as well as providing the same person with a written notice to appear at the assessment at a specific time and date? 
· You have 12 hours from the point of arrest to do so!

· If you didn’t use an “alternative to arrest”, have you provided a written report to the judge explaining the reason why? 
· You have 24 hours after the arrest to provide this to the judge! 

· Have you brought the child before a social worker? 
· You have 24 hours to do so!





[bookmark: _Toc80957721]6.4: Procedure after Arrest 

Once a child has been arrested, the following needs to happen:

· Child must be assessed by a social worker:

· Preliminary inquiry to ascertain whether:

a. There is sufficient evidence to warrant a prosecution – this is crucial and will be returned to later in the training; 

b. The case should be diverted before charges are instituted before the Court.

[bookmark: _Toc80957722]Releasing the child

· Unless there are substantial reasons to keep a child in police custody, the child should be released from detention pending a preliminary inquiry (s 151(1) Child Act).

· “Conditions of release” and be attached to police bail, such as an obligation to appear at a certain place or to report periodically to a particular person, or to refrain from visiting a certain area or person / group of people (s 151(3) Child Act)

· Even children who are alleged to have committed a serious offence can be released with one or more conditions of release, so long as the police officer discusses this with the Prosecutor. 

· If the officer decides not to release the child from custody, he or she must produce a written report containing the reasons why this decision was made and submit this report to the Judge or prosecutor (s 151(5) Child Act). 

N.B! The international standard provides that a child should be brought before a competent authority within 24 hours to examine the legality of the deprivation of liberty or its continuation. (Committee on the Rights of the Child, General Comment No. 24, CRC/C/GC/24, para. 90). See section 150(1) Child Act and section 169(2) Child Act 2008.

NB See s.150(7) Child Act 2008.



[bookmark: _Toc80957723]6.5 Treatment of children in custody

Section 150(4) Child Act 2008:  
While in detention in police custody, a child shall—
(a) be held in conditions and treated in a manner that takes account of his or her age; 
(b) be held separately from adults and boys must be held separately from girls; 
(c) be held, as far as possible, in conditions which will minimize the risk of harm to that child, including the risk of harm from other children; 
(d) have the right— 
(i) to adequate food; 
(ii) to medical treatment when required; (iii) of access to reasonable visits by parents, 
(iii) guardians, legal representatives,  social workers, health workers and faith leaders; 
(iv) of access to reading material; 
(v) to adequate exercise; and 
(vi) access to adequate clothing, including sufficient blankets and beddings.
 
AND 

Section 150(8) Child Act 2008: there is an obligation upon police officers to ensure any complaints made by children regarding injury sustained are reported to the station commander, who must – in turn – bring the child to the medical officer for treatment.

Section 150(10) Child Act 2008: Police officers are prohibited from having physical contact with a child of a different gender in police custody, unless in the presence of an officer of the same gender of the child. Officers are liable to a maximum of 6 months custodial sentence or a fine (or both) for violating this rule.



Handout 6: Group discussion! 

Evidence indicates that children alleged to have committed crimes may be held in police custody for longer than the time periods permitted by the Child Act 2008. This is common where there are no inspections or means of transport to ferry children to court, for example, in Juba and other field sites where there are no special protection units (SPUs) or Gender Desks. 

1. Are children detained in police custody treated in accordance with the rules and standards of Section 150(4)? If no, what are the most frequent violations of children’s rights in police custody? 
2. What is the level of knowledge amongst police officers in your vicinity with regards to the provisions of the Child Act 2008 relating to detention of children in police custody? 
3. When children’s rights are infringed in police custody, are these infringements reported and what action is taken if they are caused by staff? 
4. What are the most pressing barriers to the implementation of children’s rights whilst in police custody? How do you think these can best be addressed?  


[bookmark: _Toc80957724]6.6 Role of the social worker

· It is a requirement under the Child Act for arrested children to be assessed by a social worker. As part of the assessment, the social worker will interview the child and, if necessary, the parent or guardian of the child and ‘any other person’ who may have relevant information to the assessment. The purpose of the assessment is two-fold: 

· For the social worker to explain to the child what his or her rights are (s 175(3)) Child Act 2008). 

· For the social worker to produce a report, with recommendations on:

· the prospects of diversion;

· the possible release of the child into the care of a parent or guardian; or 

· the placement ‘where applicable’ of the child in a place of safety. (175(6)(a)-(c) Child Act 2008). 

· The social work assessment must take place within 48 hours of arrest, whether or not the child has been released from police custody. 

· If an ‘alternative to arrest’ was used, the assessment should take place within 72 hours of the initiation of the alternative. 

· The social worker’s report must then be submitted to the prosecutor for opening of the preliminary investigation (s 175(9)) Child Act 2008).

[bookmark: _Toc80957725](a) Child under the minimum age of criminal responsibility

Section 177 Child Act 2008 
If, after an age assessment procedure, the social worker decides that the child is under the minimum age of prosecution, the social worker has a choice between the following actions:

a) to take no further action in the age, 

b) to refer the child or the family for counselling or therapeutic intervention;

c) arrange the provision of support services for the child and / or family’


d) or arranging a family group conference with the child and the child’s parents.

Questions:

(a) Should the action taken by the social worker depend upon whether the child has actually engaged in what would be criminal behaviour if he or she was under the minimum age of prosecution? How will the social worker assess this? 

(b) Currently, in your experience, how well do social workers and police cooperate and liaise on cases involving children?


[bookmark: _Toc80957726]b. Section 178(1) Child Act 2008 

· If a child over the age of prosecution has committed a non-violent offence, the Child Act 2008 provides the social worker with full discretion to decide whether to: 

(a) refer the child to the Court for appropriate action; 

(b) take no further action; or 

(c) if the child acknowledges responsibility for the alleged offence, refer the child to a diversion option 


· The social worker has the option to recommend that the case be referred instead to the prosecutor for the opening of the preliminary enquiry (s 178(4) Child Act 2008). 

· Whatever decision is taken by the social worker should be recorded in writing alongside the reasons for making the decision (s 178(3) Child Act 2008). 

	Questions:  – what happens in practice? 

1. Do social workers determine the course of action to be taken or do they make a recommendation in a criminal case? If so, to whom is the recommendation made?

2. Who has the power to decide on the action to be taken against the child – the social worker, prosecutor or police? 

3. How well do social workers, prosecutors, police/investigators and courts cooperate and liaise?




[bookmark: _Toc80957727]c) Section 179 Child Act 2008: role of the social worker when child above minimum age of prosecution: violent offence

Social worker can recommend one of the following courses of action

(a) the diversion of the child to a specified process programme or appropriate alternative order; 
(b) that no further action be taken in respect of the alleged offence;
(c) that the matter be transferred to the Court for appropriate action;
(d) that the matter not be diverted and be referred to the Public Attorney; 
(e) that the child be released to a parent or guardian, or on his or her own consent; 
(f) an appropriate placement, including placement in the care of a fit and proper person; or 
(g) detention in a secure care facility or prison with due regard to the circumstances referred to under section 160 of this Act.

Questions:

In practice, what is the current role of a probation officer at the preliminary enquiry stage?

If a child does not admit the offence pre-charge, how does this affect the probation officer’s recommendations?
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Questions:

What are the two main purposes of the preliminary investigation? 

Why is it important to establish that there is sufficient evidence to warrant a prosecution? 

Once the investigation is complete, the case is referred to the Judge who decides under s. 168 Child Act 2008 whether to: 

(a) divert the case in accordance with the provisions of this Act; 
(b) release the child into the care of a parent or guardian; 
(c) order the temporary placement of a child in a place of safe custody; 
(d) transfer the child to a Court; or
(e) take no further action. 


Group discussion 

1. Were you aware of the role social workers play in pre-trial proceedings (as mandated by the Child Act 2008)? 

2. In your experience, are social workers carrying out assessments as required by the Child Act 2008? 

3. In your experience, are preliminary investigations always carried out in children’s cases to establish there is sufficient evidence to prosecute? 

4. Have you ever witnessed a case of a child’s case proceeding to trial without sufficient evidence to prosecute? 



[bookmark: _Toc80957729][bookmark: _Toc80641959]MODULE 7: RESTORATIVE JUSTICE AND DIVERSION 



Objectives:  
1. To develop participants’ understanding of the meaning of restorative justice and diversion and the purpose of these processes, and 

2. to strengthen their capacity to implement the provisions in the Children Act 2008 relating to restorative justice (including family conferencing and victim-offender mediation) and diversion, including the legal safeguards that must be applied

Question: What do you understand the term ‘restorative justice’ to mean? 

See sections 153 and 154 Child Act 2008.

[bookmark: _Toc80957730]7.1 Victim-offender mediation 

Section 156(3) Child Act 2008: A structured meeting between victim and child who has committed a crime, convened by the Chairperson of the Child Justice Committee, with the assistance of a trained mediator, to enable 
· The victim and the child to talk about the crime;
· Participate in developing options to make things right
· For the child to apologise for wrongdoing, make reparative plans and personal growth.

NOTE:
· The role of organising the victim / offender mediation lies with the ‘Chairperson’ of the Child justice Committee (a social worker) (s 156(1) Child Act 2008);

· Section 156(2) Child Act 2008 requires that the victim and offender meet with the assistance of a trained mediator or the chairperson of the Child Justice Committee. 

· Section 155(6) Child Act 2008 sets out who shall constitute the Child Justice Committee. The social worker who organised the mediation and professional mediator who hears the mediation are to be treated as the Child Justice Committee (though they may be the same person)! 

· According to s 157(4) Child Act 2008, if the victim and offender are not able to come to an agreement, then the case should be referred back to the person / body who made the referral.

· Section 153(d) Child Act 2008: “Encourage restitution of a specified object or symbolic restitution” – ie no money restitution required. If money is paid the mediator must ensure that the amount is proportionate.

7.2 Family-group conferencing 
Section 155(11)(a)-(c) of the Child Act 2008 provides that a Family Group Conference is:
(a) A welfare mechanism for children in need of care and protection (and therefore at risk of offending); and / or

Section 5 of the Child Act 2008 defines family group conferencing as 
(b) A restorative justice mechanism for children who have committed a crime. 


NOTE:

·  Family group conferences are convened by the Chairperson of the Child Justice Committee  ‘in consultation with the families of the children concerned’ (s 155(1) Child Act 2008).  Remember that under s. 155(6) of the Child Act 2008, the parties who attend the Family Group Conference altogether make up the Child Justice Committee

· Section 156 sets out the procedures for the Family Group Conference. The Chairperson of the Child Justice Committee, who will be the social worker is responsible for convening the meeting, and notifying all invitees of details (date/ time/location) of meeting, 7 days prior to the meeting taking place. 

Case Study 6: 

PART A

Deng Frank, a 14-year-old boy, came to Juba with his mother and four younger siblings some months ago to search for better opportunities. He lost his father and other relatives during the 2016 crisis. He dropped out of school at Primary level (grade 3). His mother, a 30-year-old widow, has not received any education at all. Deng and his brother work as shoe-shiners and car washers to support the family income, but life is hard, and the family often go without food or other basic necessities. One day, Deng steals a radio from a local market. The market stall owner sees Deng take the radio and tells the police. The owner is aggrieved about the theft and wants to be compensated for the radio, which he says was expensive. He also wants Deng to be prosecuted. He hopes Deng will receive a custodial sentence as a punishment for stealing the radio.

Deng’s mother pleads with the police to give the boy another chance – he has had a hard life and she really relies on the money he earns to feed the family and they will go hungry without him. The police officer agrees to see what he can do.

PART B: 

Deng and the market stall owner are brought together in ‘victim-offender mediation’, supervised by a social worker. During the session, the market stall owner is given the opportunity to explain the impact that the crime has had on him, and to ask for an apology and the return of the radio. Deng Frank is given the opportunity to explain why he stole the radio, apologise for his/her actions, and reaches an agreement with the stall owner on how he will make-up for the harm caused. After a two-hour long discussion, the parties agreed that Deng Frank will:

· Return the radio (immediately)
· Write a letter to the market stall owner to explain why he stole the radio and apologise (1 week)
· Attend at a local NGO who give education classes for boys who have only limited schooling every day (until the end of the school-year); 
· Go to church (every Sunday)
· Join the football team at a local NGO
· Help the stall owner’s grandmother with her garden in a nearby village (next ten weekends)
· Apologise to his mother for letting her down (Sunday after church).   

Questions:
What are the potential benefits of this approach compared to the approach in Part A? Consider the benefits to 
(i) the child; 
(ii) the stall owner and 
(iii) the community?

PART C:

Now, suppose Deng is no longer in possession of the radio because he sold it soon after he stole it. He used the money from the sale to buy food for his family, which they have already consumed. At the victim-offender mediation session, the market stall owner demands Deng Frank’s mother makes a payment equalling the value of the radio to repair the harm done. Neither Deng nor his mother can afford to pay. 

Questions:
d) consider the repercussions for Deng (and his family) if he is forced to pay compensation for stealing the radio (e.g. worsening debt situation, worsening relationship between Deng and his mother, impact on the siblings etc); 

e) consider alternative ways in which Deng could repay the market stall owner. 
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Section 154 refers to ‘other forms of restorative justice’. 


Question:
 
What do you understand by the term ‘diversion’ (see s.5 Child Act 2008)?  

Why do you think the Child Act 2008 mandates diversion as the preferred approach for dealing with children who commit crimes (i.e. as opposed to formal criminal justice proceedings)? 





Section 158 Child Act 2008 deals with the purpose of diversion

a) Section 158 (1)(a) Child Act 2008:  diversion “encourage[s] the child to be accountable for the harm caused by him or her”

Question: 
How does diversion encourage the child to account for his or her actions?


b) Section 158(1)(b) Child Act 2008: diversion “promote[s] an individualized response to the harm caused which is appropriate to the child’s circumstances and proportionate to the circumstances surrounding the harm caused”

Question: 
in your view how could diversion facilitate an individualised response in comparison to formal justice responses?


c) Section 158(1)(d) Child Act 2008: diversion “prevent stigmatization of a child which may occur through contact with the criminal justice system”

Question:  how does your community regard a child who has been dealt with by the criminal justice system?

Section 158(1)(c) Child Act 2008: diversion “promote[s] the reintegration of the child into the family and community”.

Question: how does diversion help to reintegrate children into the family and community?
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Section 160 of the Child Act sets out the criteria for diversion

S 160(1)(a) Child Act 2008: the child must acknowledge responsibility for the alleged offence and must consent to diversion;

S 160(1)(b) Child Act 2008: there must be reasons to believe that there is sufficient evidence for the matter to proceed to trial;

S 160(1)(a) Child Act 2008: no risk of infringement of the child’s rights 

S 160(1)(a) Child Act 2008: child must have a fixed address.

When these criteria are met, diversion must be considered as a matter of first resort.
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Section 160(1) Child Act 2008 – police officer, public attorney, judge or social worker.


[bookmark: _Toc80957734](iii) When can a child be diverted?

· Diversion of a case may happen pre-charge (if a child is diverted by the police or prosecution).
· After charge but pre-trial (if diversion is ordered by a court before trial). 
· If the child agrees with certain conditions imposed as part of the diversion ‘agreement’ or ‘contract’.

[bookmark: _Toc80957735](iv) Deciding to divert:
Section 158(3) Child Act 2008): consideration should be given to whether diversion would be in the best interest of the child.

(v) Standards for diversion
	
Section 159 Child Act 2008: Diversion programmes must:  
(a) promote the dignity and well-being of the child and the development of his or her sense of self-worth and ability to contribute to society; 
(b) not be exploitative, harmful or hazardous to the child’s physical or mental health; 
(c) be appropriate to the age and maturity of the child; 
(d)  not interfere with a child’s schooling; 
(e)  where possible impart useful skills; 
(f)  where possible and appropriate, include an element which seeks to ensure that the child understands the impact of his or her behaviour on others, including the victims of the offence; and 
(g) where possible and appropriate, be presented in a location reasonably accessible to children, and children who do not have the means to afford transport in order to attend a selected diversion programme, should be provided with the means to do so. 

In addition, 
· Diversion programmes must be provided free of charge. 
· Diversion programmes must not humiliate the child (i.e. no public shaming). 
· Diversion programmes for children under the age of 13 cannot involve the child undertaking community service.

 
Case Study 7: 

Peter and James are friends, both aged 14-year-old. They often playfight on their way home from school. Peter, who has very low self-esteem and a difficult relationship with his parents, sometimes struggles to control his anger. One afternoon, James makes a joke about Peter’s sister whilst they were playfighting. Enraged by the comment, Peter started beating James. James ended up with bruising down his arms and bleeding from his nose. As soon as he realised what he had done, Peter called for help and tended to James’ injuries.  James was very upset.

APPROACH A: 

The police were called and Peter was kept in police custody for 3 days. The judge ordered that Peter be remanded to await trial and he spent four months in pre-trial detention. Peter pleaded guilty at his trial and was sentenced to two years in the reformatory. Peter didn’t have a chance to speak with James again or to apologise for / explain his actions. Peter’s parent, with whom he has a poor relationship refuse to visit him in the reformatory as the attack has led to bad feelings in the community and they feel he has brought shame on the family.  

APPROACH B: 

Peter admitted what he had done straight away and was full of remorse for hurting his friend.  The investigating officer decided that the case would be appropriate for diversion. The police officer explained to Peter what diversion was and what it would entail. Peter consented to diversion as did his parents. Peter was referred to a social worker who came up with a diversion plan. Under the plan, which lasted for 10 months, Peter had to: 

· Attend weekly sessions at a specialised NGO in the community, where he was made to take classes on conflict resolution, anger management, problem solving and decision-making. At the classes, Peter was supported to reflect on the harm he had caused to his friend James and how he can change his behaviour; 
· Attend weekly creative classes at a separate NGO; 
· Attend four family counselling sessions, to improve Peter’s relationship with his parents;
· Write a letter of apology to James and his parents; 
· Come up with a list of goals and aspirations for the future and plan for how to get there.

Ask participants: 

(i) Which is the better approach, A or B? Why? 

(ii) In your opinion, which approach is likely to be more effective in rehabilitating the child?


Handout 7: Group discussion!

Please record your answers for this discussion on flip charts.

· In your view, what are the biggest barriers to introducing a structured diversion programme in your district at this present time? 

· In your view, how might these barriers be addressed / overcome? 

· Which NGOs / CSOs / actors in this community offer services to children / children in conflict with the law? 

· Could these organisations be trained to offer rehabilitative programmes for diverted children (i.e. Counselling; Remedial education; Vocational skills training; Conflict dispute resolution skills training; creative activities; sports, music, drama?

· How knowledgeable do you think the following actors are about the diversion provisions under the Child Act 2008:
                           Police?	
                           Prosecutors?
                           Judges?
              Social workers?
              Traditional leaders?




[bookmark: _Toc80957736]7.5 Referring cases for diversion and restorative justice


Case Study 8:

Use the facts of the case from Case Study in 7.4 (Peter and James). 

A) Imagine when the police officer arrived at the scene to see Peter and injured James, Peter claims James was beaten by a passer-by and denies any involvement in his injuries. Peter is taken to the police station, where he continues to declare his innocence.

Is Peter’s case appropriate for diversion? Why / why not?  

B) Imagine instead that Peter admits to beating James as soon as the police officer arrives. The police officer explains to Peter while he is at the police station together with his mother what diversion is, and asks whether he would like to be referred to a diversion programme instead of being charged. Peter’s mother declines the police officers request, stating she would like to insist on his right to trial as she is sure that Peter did not really beat James. 

Is Peter’s case appropriate for diversion? Why / why not?  

C) Imagine now that Peter admitted to beating James and consented to the diversion measure. After completing 9 months of his 10-month diversion programme, James’ family petition the police for Peter to be re-arrested. They are very upset that Peter has got away so lightly after causing harm to their child. They suspect Peter’s family have bribed the policeman who referred him for diversion. The police give in to James’ family’s demands and arrest and detain Peter in police custody. 

Are the actions of the police legal? Why / why not? 





[bookmark: _Toc80957737]DAY 3: 
[bookmark: _Toc80957738]MODULE 8: CHILD-FRIENDLY COURT PROCEEDINGS

Objective:  To develop participants’ understanding of child-friendly court proceedings and how to manage a court in a way that respects and upholds children’s procedural rights.

[bookmark: _Toc80957739]8.1 Child friendly courts in practice

· Section 192(1) Child Act 2008 mandates the establishment of Juvenile Courts (defined as “a Court of law that deals with young people below the age of eighteen years”) to hear and determine all applications relating to criminal charges against children. 

· Section 192(3) Child Act 2008: until Juvenile Courts are established County Courts shall hear children’s cases and shall apply the provisions of the Child Act.

In order to ensure that Courts are child-friendly, the Child Act requires that - 

1. Section 192(4)(b): The Court shall sit as often as necessary. 

2. Section 192(4)(c): the proceedings shall be held “in camera” – this means in private without members of the public being admitted.

3. Section 192(4)(d)T: the proceedings must be as informal as possible and not of an adversarial nature.


Questions: 

What are some of the ways in which proceedings can be made “informal” rather than adversarial in nature? 

How could courts encourage participation by children? 

4. Section 172(i) Child Act 2008 provides that the child has the right to have his or her parents or guardians present throughout proceedings unless the presence of parents or guardians would be “detrimental to the case.”



Possible layout for a juvenile court? 


Clerk
Prosecutor
Witnesses

Juvenile Judge
Legal representation
Child
Parents/ guardian





[bookmark: _Toc80957740]8.2 Procedural safeguards 


Handout 8

Section 172 Child Act 2008: Procedural Safeguards. 
(1) Every child accused of committing an offence or involved in legal proceeding in any manner; such a child reporting an offence or reporting himself or herself as a victim of an offence shall be subject to the following considerations—

(a) shall be presumed innocent until duly proved guilty according to law; 
(b) shall be informed at the time of arrest in a language that he or she understands and in detail of the charge against him or her, and if appropriate, through his or her parents or guardians; 
(c) shall be entitled to the assistance of a free interpreter if he or she cannot understand the language used; 
(d) shall not be compelled to give testimony or confess guilt; 
(e) shall be interviewed only in the presence of a parent, guardian or other authorized person; 
(f) shall have access to legal counsel for the preparation and presentation of his or her defence; 
(g) shall have the right to defend himself or herself in person under conditions of equality; 
(h) shall have the matter determined, where a case has not been diverted by a Court in the presence of legal counsel and according to the principles of a fair and just trial;  
(i) shall have the matter determined in his or her presence and in the presence of parents or guardians unless the presence of parents or guardians would be detrimental to the case;
(j)  shall have the chance to examine hostile witnesses on his or her behalf under conditions of equality; and 
(k) may have any decisions and measures imposed in consequence thereof reviewed by a higher independent and impartial authority or judicial body in accordance with the law.

(2) No confession or admission of a child may be admitted as evidence in a Court where such confession or admission was made to a police officer unless a legal counsel or a parent or guardian of such a child was present at the time. 

(3) No evidence obtained at an identification parade may be admitted as evidence in a Court unless a legal counsel, parent or guardian was present at the time.






Case Study 9
Child A is charged with burglary. [For the sake of the case study, imagine that diversion is not considered appropriate in this case for a legitimate reason]. The child appears before the court to hear the charge against him and submit his plea. Just before the child enters the Court the prosecutor approaches him and informs the child that:
· The evidence against him is very strong and “we all know you are guilty”;
· If he pleads guilty, he will be rewarded with a shorter sentence, whereas if he pleads guilty, he will be punished and “probably locked away in a reformatory for a very long time”


[bookmark: _Toc80957741]Right to a fair hearing:

Where a case has not been diverted:

· Art. 19 TCSS provides the child has the right to have the charges against him or her determined, by a competent Court (in the case of a child, the Juvenile Court) in accordance with the procedures prescribed by law (i.e. those in the Child Act 2008.))

· S. 172(f) Child Act 2008: have access to legal counsel for the preparation and presentation of his or her defence; 

· S.172(h) Child Act 2008- to have the matter determined in the presence of legal counsel.


	Questions: 

1. In what proportion of cases before the court does the child have a lawyer representing him?

2. Do you think children are capable, of presenting their defence effectively without a lawyer?  
 
3. Can they call witnesses appropriately? 

4. Can they cross examine witnesses effectively? 





Case Study 10
Read the case study below and identify any violations of the procedural safeguards contained in the Child Act 2008. (Note: some of the violations were covered in the previous module – arrest and powers and police). 

An elderly couple from Juba hear a noise inside their home at 4am. They awake to see the glimpse of a male child before he runs out of the house. The owners call the police who patrol the nearby area to try to catch the culprit.

Marcus, aged 14, is homeless and sleeping on the streets near to the house. He vaguely matches the description provided by the house owners and, considering no other children can be found anywhere near the scene of the crime, the police arrest Marcus on suspicion of ‘house-breaking by night’ in accordance with s 294 Penal Code 2008. 

After 12 hours of being detained in a police cell with several other persons, the police take Marcus out of the cell and to an interview room and read him his rights. Marcus clearly struggles to understand what the police are saying. Although he can understand a little English and Arabic, his native tongue is Acholi. Getting nowhere, the police place him back in the cell. After a further 12 hours in police custody, the police call a lawyer. The lawyer arrives but he cannot speak the child’s native tongue either. The language barrier makes it near to impossible for the two to communicate, so the lawyer leaves the station whilst the police try to locate an interpreter. 

Realising the child has been in custody for 24 hours already, the police decide to interview him without a lawyer.  They know Marcus is living on the streets so they don’t bother trying to locate his parent/ guardian. One of the officers on duty can speak a little bit of Acholi and so acts as the interpreter. 

After an hour of being interviewed, Marcus confesses to the crime. The elderly couple are then brought to the station and see Marcus. They identify him as the person they glimpsed in the middle of the night. This forms the basis of the preliminary investigation and the police send the case to court. Due to the difficulty of finding an interpreter who can be present in Court to translate Marcus is held in police custody for 6 days before appearing before the Judge.

The same lawyer who came to the station accompanies the child to Court for the hearing. Due to the language difficulty and the failure to find an interpreter, the lawyer has not been able to take instructions from the child. The Judge hears the evidence (the statement of the child, the confession and the evidence from the identification parade). 

The Judge knows a little of Acholi language and says to the child - “It’s not true is it, that you didn’t break into the house?”

 Marcus isn’t sure what he is saying, but says “no”, without making eye contact with the Judge. The Judge convicts Marcus of housebreaking.  






[bookmark: _Toc80957742]8.3 Managing the court 

Section 171(3) of the Child Act 2008 requires that “Each case involving a child shall be prioritized and handled as expeditiously as possible from the outset, without any unnecessary delays.” 

The Child Act 2008 requires that the child is: 
· Brought before a social worker for an assessment “promptly” and no later than 24 hours after arrest (s 144(1)(a)); 
· Not detained for more than 24 hours s 150(1) Child Act 2008 and Article 19(4) of the Transitional Constitution of South Sudan 2011.
· Age assessed within 24 hours (s 162 Child Act 2008); and 
· The preliminary investigation us conducted within 24 hours of arrest (s167(1)) Child Act 2008; 

The CRC Committee General Comment 24[footnoteRef:3] recommends that:  [3:  UN Committee on the Rights of the Child General Comment No. 24, CRC/C/GC/24 (2019)] 

· Police should not keep a child in police custody for more than 24 hours, after which the child should only be detained with the permission of the court. (As always, the deprivation of the child’s liberty, both while in police custody and in pre-trial detention should be a measure of last resort and for the shortest appropriate period of time.)

· States parties, including South Sudan, should adopt maximum limits for the number and length of postponements and introduce legal or administrative provisions to ensure that the court or other competent body makes a final decision on the charges not later than six months from the initial date of detention, failing which the child should be released.
· The Committee also recommends that States parties ensure that pretrial detention is reviewed regularly with a view to ending it.

Questions

· Is there a problem of delay in juvenile proceedings in your area? 

· Why do you think the principle of non-delay is important in criminal proceedings involving children in conflict with the law? 



[bookmark: _Toc80957743]MODULE 9: SENTENCING AND DEPRIVATION OF LIBERTY

[bookmark: _Toc80957744]9.1 Sentencing principles and practice

Objective:  To develop participants’ understanding of the provisions of the Child Act 2008 relating to sentencing and to explore the meaning of important sentencing principles (i.e. the principle of proportionality). 

The Child Act 2008 requires that:

· Section 6: the best interests of the child as the paramount consideration; 

· Sections 135(1) and 136(1): main objective of the juvenile justice system shall be social rehabilitation and reintegration of the child;

· Section 181(1): sentencing of a child shall be reasonable and proportionate;

· Section 181(2): sentencing shall be non-custodial where possible;

· Section 184(1): detention shall only be imposed in cases where there is serious violence or persistent offending and only where there is no other appropriate response. 

[bookmark: _Toc80957745]9.2 Prohibited sentences 

Article 21(2) of the Transitional Constitution of South Sudan 2011: death penalty may not be imposed on any person under the age of 18. This prohibition is also contained in section 9(a) of the Penal Code Act 2008. 
Section 21(a) Child Act 2008:  “no child shall be sentenced to capital punishment or life imprisonment.”

Case study 11

In July 2021, during monitoring activities by the Ministry of Justice, South Sudan, a boy, alleged to be only 17-years-old was being held in detention had recently been sentenced to death by a High Court Judge. The case was appealed. 

What issues does this case raise? 
Does anyone have any experience of children (under 18s) being sentenced to death?

Section 21(b) Child Act 2008 provides that “no child shall be subject to corporal punishment by chiefs, police … prison guards or any other person in any place or institution including …. Prisons and reformatories”.  

Question:
Is corporal punishment is still used in police stations, prisons and reformatories? 


[bookmark: _Toc80957746]9.3 Principle of proportionality

Section 181  Sentencing of a child shall be reasonable and proportionate to the circumstances and gravity of the offence as well as the circumstances and needs of the child.

Handout 9: the principle of proportionality

· What does the “principle of proportionality” mean when sentencing in practice? 
· What aggravating and mitigating factors do you take into account when recommending or imposing a sentence? 

Some pointers are provided below to help you guide the discussion in the right direction:

Circumstances of offence: 
· Level or severity of violence; 
· Was a weapon used? 
· Value of property lost; 
· Group or individual offence? 
· Previous convictions? 

Child’s personal circumstances: 
· Child’s age; 
· Lesser culpability – what does this mean in practice? 
· Mental health needs of the child;
· Child’s best interest – reintegration prospects? 

Public safety:
· Is the child a danger to him / herself or others? 
· Is the child a persistent offender?

Remember that the Committee on the Rights of the Child has said that “a strictly punitive approach is not in accordance with the principles of child justice spelled out in article 40 (1) of the Convention. Where serious offences are committed by children, measures proportionate to the circumstances of the offender and to the gravity of the offence may be considered, including considerations of the need for public safety and sanctions. Weight should be given to the child’s best interests as a primary consideration as well as to the need to promote the child’s reintegration into society.”

In the case of Marcus in Case Study 10, who was convicted of housebreaking, the judge sentenced him to two years in the reformatory school to give him a chance to get some education. Is such a sentence acceptable, and if not, why not? 


[bookmark: _Toc80957747]9.4 Prioritising non-custodial sentences

Section 182(1) Child Act 2008 prohibits custodial sentences for children under the age of 16 (also in s.9 Penal Code). 

Non-custodial sentences should always be prioritised where possible (regardless of the age of the child). This reflects the fact that sentencing should be re-integrative and constructive and not punitive.

Non-custodial sentences may include the following orders:
(a) reconciliation; 
(b) compensation, restitution or fine; 
(c) apology; 
(d) caution; 
(e) a probation order.

Section 182(2) Child Act 2008 contains a prohibition against arresting, detaining or imprisoning a child on the basis of non-payment of a financial penalty, imposed by any authority or in a settlement of any case. 

N.B! Section 183 Child Act: Suspended sentences: the Court has the power to suspend a sentence – whether non-custodial or custodial, either partially or completely. This means that the judge can suspend the sentence for 6 months – and if the child does not get into any further trouble, he will be spared the sentence. 

[bookmark: _Toc80957748]9.5 Deprivation of liberty

Deprivation of liberty means “any form of detention or imprisonment or the placement of a person in a public or private custodial setting, from which this person is not permitted to leave at will, by order of any judicial, administrative or other public authority.”

The reasons for the strict application of custodial sentences are that: 

· Detention has the potential to have negative impacts on children’s mental health and physical wellbeing;  
· Children who are serving custodial sentences are among the most vulnerable; they are away from family, friends and community;
· Detention interrupts children’s access to school and / work or training opportunities, impacting upon their chances of future success; 
· Children are at risk of exploitation and abuse in detention from peers or prison staff.

[bookmark: _Toc80957749]Limitations on detention

Police bail is covered in Section 19(4) TCSS and Section 169 of the Child Act, which provides that bail must be pursued for children who are arrested and cannot be brought immediately before a Court, except:
· In the most serious cases; OR 
· If it is in the child’s best interest to remove him or her from association of any person


After the 24 hours in police custody, it is up to the Court to decide whether to remand the child pending trial or to release the child on bail.

Section 171 Child Act 2008
(1) Where release on bail is not granted, a Court shall record the reasons for refusal and inform the child of his or her right to appeal against the decision. 
(2) Where bail is not granted, a Court shall make an order as to the detention of a child in a place of safe custody. 
(3) Each case involving a child shall be prioritized and handled as expeditiously as possible from the outset, without any unnecessary delays.

Handout 10
Discussion on the problem of pre-trial detention in South Sudan 

Unfortunately, monitoring activities undertaken around the time of the development of this training indicates that children are held in pre-trial detention in South Sudan for extended periods of time, long after expiry of the remand order issued by the Judge. 

This constitutes a grave violation of children’s rights. 

What is the process of pre-trial detention in South Sudan in practice and what are the barriers and bottlenecks in the system that mean children end up detained for prolonged periods? You can use the questions below to guide the discussion. Please note down the responses provided to this question on a flip chart.

(a) Where are children detained when they are detained pre-trial?

(b) Do they have access to legal representation at a bail / remand hearing? 

(c) Are children in pre-trial detention always there on the basis of a judicial order? What is supposed to happen when the judicial order expires? What happens in reality? Do customary courts place children in pre-trial detention?

(d) In your view, what are the main barriers in the system that are causing so many children to languish in pre-trial detention? 

(e) How could the system be changed to increase bail of children? 

Note that increased use of diversion and non-custodial alternatives to detention are the most effective ways of reducing the numbers of children on remand.  




[bookmark: _Toc80957750]Custodial sentences imposed by the court after a finding of guilt

Section 184(2) Child Act 2008: a custodial sentence may only be imposed when a child is:
(a) Convicted of a serious offence involving violence against another person; OR
(b) Persistence in committing other serious offences; AND
(c) Unless there is no other appropriate response. 

If these criteria are met, then under Section 184(4) Child Act 2008. a child may be detained in a manner suitable to the child’s legal status and age and in conditions and circumstances which ensure respect for the rights of the child. 

Children must be detained in reformatories where possible, and where not possible, “small residential units shall be created within communities as places of detention” (Section 184(5) child Act 2008. This means that children should never be detained in adult prisons.

Section 11 Penal Code: a child above 12 years old and younger than 18 years old shall be detained in the reformatory school on a sentence not less than 2 years but not more than 5 years when convicted of serious offences. 

Recognizing the harm caused to children and adolescents by deprivation of liberty, and its negative effects on their prospects for successful reintegration, the Committee recommends that States parties set a maximum penalty for children accused of crimes that reflects the principle of the “shortest appropriate period of time” (Convention on the Rights of the Child, art. 37 (b)).
Mandatory minimum sentences are incompatible with the child justice principle of proportionality and with the requirement that detention is to be a measure of last resort and for the shortest appropriate period of time. Courts sentencing children should start with a clean slate; even discretionary minimum sentence regimes impede proper application of international standards.
Para 77 and 78 of Committee on the Rights of the Child, General comment No. 24 (2019) on children’s rights in the child justice system, CRC/C/GC/24.  



[bookmark: _Toc80957751]Procedure and safeguards for deprivation of liberty


	Handout 11: Procedural rules and safeguards for custodial sentences


	Rule   
	Provision 

	Prior to admission  

	No child can be detained without a valid order from the Public Prosecution Attorney or a judicial order from the Court.  Prior to making an order, the Court must satisfy itself that there is a place available in the reformatory. 
	
185(1), (2) 
Child Act 2008 

	Upon admission 

	Social worker may request for child to be examined by medical practitioner to record any illness or injury the child may have. 
	
186(1)
Child Act 2008 

	Prison staff must assist the child to appeal his or her case if the child wishes to do so. 
	
186(2) 
Child Act 2008 

	The child must be informed of his or her rights in detention as well as the rules of detention. These must be explained to the child in a language the child understands. 
(This means that an interpreter may have to be brought to the facility should none of the staff on duty speak the child’s native tongue). 

The specific rules / rights to be read to the child include, but are not limited to:
(a) conduct constituting a disciplinary offence  
(b) type and duration of disciplinary sanctions that may be inflicted; (c) the authority competent to impose such sanctions; and 
(d) the authority competent to consider appeals. 

	
186(3) 
Child Act 2008 

	As soon as possible after admission of the child to the detention facility, a report must be produced containing the information on the child’s “personal situation and circumstances”.

	
186(4)
Child Act 2008.

	Throughout stay in a detention facility 

	The child has the right to: (a) adequate and nourishing food and clean drinking water; (b) regular and adequate medical care; (c) adequate clothing; (d) bedding; (e) keep personal effects; (f) basic sanitation; (g) education, vocational training, reading materials and employment with remuneration in order to facilitate the rehabilitative process; (h) all necessary individual assistance that is required in view of a child’s age, sex and personality; (i) regular recreation and exercise; (j) practice any religion; (k) be detained as close as possible to family and to have regular contact with family and guardians; (l) defend him or herself if accused of an infringement of a rule or committing a crime; (m) make requests or complain if discontented; and (n) access to legal counsel.

	
187(1) 
Child Act 2008

	Children must be kept separately from adults (there should be no adults in the reformatory centres). Male children must be kept separate from female children. 

	185(3) 

	If the child is pregnant, she has the right to deliver the baby in the hospital where practicable. 

However, note that earlier in the Act it says that non-custodial sentences should be considered for expectant mothers under eighteen years of age and mothers of infants who have been accused or found guilty of violating the law (181(3)).

	
191(1)
Child Act 2008 




	The following information must be recorded about each child in detention: 
(a) information on the identity, age and sex of the child; 
(b) information on the location of the child’s family, chief and tribe; (c) reasons for the commitment and the authority thereof; 
(d) details of known physical and mental health problems, including drug and alcohol abuse; 
(e) the day of admission and release; and 
(f) details concerning any appeal process

	
188 
Child Act 2008 

	Release

	Early, temporary or conditional release may be granted to a child detainee in accordance with his or her behaviour. 

	190(7) 
Child Act 








[bookmark: _Toc80957752]9.6 Disciplinary sanctions in reformatory

[bookmark: _Toc80957753]The use of corporal punishment 

· Article 17(1)(f) of the TCSS, 2011 as amended, prohibits corporal punishment.

· Section 21(b) and (c) Child Act 2008 prohibit corporal punishment and group punishment (respectively) in any institution (including prisons and reformatories).

Section 190 Child Act 2008 relates specifically to disciplinary measures in detention:

· A child must not be disciplined more than once for the same infraction; 
· Cruel, inhuman or degrading punishment is strictly prohibited (including solitary confinement) as is restriction or reduction of food or contact with family members as punishment; 
· Where a child is disciplined, they must be told exactly what they are alleged to have done wrong and given the opportunity to defend him/herself (this includes the right to submit an appeal against allegation);
· Records must be kept of any disciplinary measures imposed on children. 

Case study 12

John is 13 years old and has been smoking marijuana on the streets in Juba. On one occasion, he sold a small amount to his friend, Philip, who is 11 years old. A police officer happened to witness the transaction and arrested John and Philip, bringing them both into the police station. 

The police officer in charge considers the crime of selling drugs to children a heinous crime, which is why he decides not to release either boy on bail. They remained in the police cell for three days before being taken before the judge. The Judge decided to remand the boys in a reformatory centre pending the trial. There were a few reasons for his decision. For John, the Judge considered it be necessary so that he couldn’t sell any more drugs to young children. The Judge also considered it necessary to ensure John turned up to Court on the correct day. For Phillip, the Judge’s decision to remand the child was based on the fact his parents couldn’t be found and the Judge was worried about his protection. The boys were held for 3 months on remand until the trial. Eventually, John was handed a 4 year sentence in the reformatory. Philip was given a caution. 

Question: How compatible are the decisions made by the police officer and the Judge? 
[bookmark: _Toc80957754]MODULE 10: VICTIMS AND WITNESSES 

Objective:  To develop participants’ understanding of the key principles and considerations to be observed when dealing with children who are victims of and / or witnesses

[bookmark: _Toc80957755]10.1 child victims and witnesses in South Sudan

	Questions: Child victims and witnesses
	
· What are the most common categories of offences against children in South Sudan? 
· What are the challenges that children who are victims face during the criminal justice process? 
· What are the most common categories of criminal offences that children in South Sudan may witness? 
· What are the challenges that children who are witnesses face during the justice process? 








[bookmark: _Toc80957756]Guidance on the treatment of child victims and witnesses

Section 137 Child Act 2008:  Child witnesses and victims shall be afforded protection where necessary, including protection from intimidation.

Child victims are entitled to the procedural safeguards in Section 172 of the Child Act, including the assistance to a free interpreter, non-compulsion to give testimony and access to legal representation. (N.B some of the procedural rights in Section 172 are plainly not applicable to child victims).

Section 22 Child Act 2008: take concrete measures to protect children from all forms of abuse and to ensure that any child who becomes the victim of abuse … shall be accorded appropriate treatment and rehabilitation.”

The CRC requires that States:

“take all appropriate measures to promote physical and psychological recovery and social reintegration of a child victim of: any form of neglect, exploitation, or abuse; torture or any other form of cruel, inhuman or degrading treatment or punishment; or armed conflicts. Such recovery and reintegration shall take place in an environment which fosters the health, self-respect and dignity of the child.” 

The UN Guidelines on Justice in Matters involving Child Victims and Witnesses of Crime 
· The right to be treated with dignity and compassion [Paras 10-14: “Child victims and witnesses should be treated in a caring and sensitive manner throughout the justice process, taking into account their personal situation and immediate needs, age, gender, disability and level of maturity and fully respecting their physical, mental and moral integrity. 11. Every child should be treated as an individual with his or her individual needs, wishes and feelings.]
· To be informed [Paras 19-20]: Child victims and witnesses, their parents or guardians and legal representatives, from their first contact with the justice process and throughout that process, should be promptly and adequately informed, to the extent feasible and appropriate of, inter alia:
	(a) The availability of health, psychological, social and other relevant services as well as the means of accessing such services
	(b) The procedures for the adult and juvenile criminal justice process, including the role of child victims and witnesses, the importance, timing and manner of testimony, and ways in which “questioning” will be conducted during the investigation and trial;
	(c) The existing support mechanisms for the child when making a complaint and participating in the investigation and court proceedings;
	(d) Their rights e.g. under the CRC
	(e) The specific places and times of hearings and other relevant events; 
 	(f) The availability of protective measures; 
 	(g) The existing mechanisms for review of decisions affecting child victims and witnesses
	(h) Progress of the case and means of reparation.
· Right to be heard [and to express views and concerns – para 21];

· Right to safety [paras 32 to 34: Where the safety of a child victim or witness may be at risk, appropriate measures should be taken to require the reporting of those safety risks to appropriate authorities and to protect the child from such risk before, during and after the justice process.]

· Right to effective assistance [paras 22-25: Child victims and witnesses and, where appropriate, family members should have access to assistance provided by professionals who have received relevant training to e.g. assistance and support services such as financial, legal, counselling, health, social and educational services, physical and psychological recovery services and other services necessary for the child’s reintegration. All such assistance should address the child’s needs and enable him or her to participate effectively at all stages of the justice process]

· Right to privacy [Paras 26-28: This can be achieved through maintaining confidentiality and restricting disclosure of information that may lead to identification of a child who is a victim or witness in the justice process. Measures should be taken to protect children from undue exposure to the public by, for example, excluding the public and the media from the courtroom during the child’s testimony, where permitted by national law.]

· Right to protection from hardship [paras 29 to 31: Professionals should take measures to prevent hardship during the detection, investigation and prosecution process in order to ensure that the best interests and dignity of child victims and witnesses are respected. E.g. limiting the number of interviews]

· Right to reparation and right to rehabilitation [paras 35-37: Child victims should, wherever possible, receive reparation in order to achieve full redress, reintegration and recovery. Procedures for obtaining and enforcing reparation should be readily accessible and child-sensitive.]

Questions: 
The right to be kept up to date about the progress of the case: do the police / prosecutor / social worker keep a victim or witness up to date with what is happening with respect to investigation or proceedings?
Are police effective at maintaining confidentiality or do details of the case and the victim’s or witnesses statements leak out?


[bookmark: _Toc80957757]10.2 Victims and witnesses pre-trial stage  

Question:
· What are some of the ways justice professionals can support victims and witnesses at pre-trial stage?  
· Are there any specialist, child friendly interview rooms in South Sudan? 
· Are there any specialist police officers or prosecutors who are responsible for interviewing children in your area?
· Would it be helpful to have such people and a designated interviewing room?

[bookmark: _Toc80957758]10.3 Victims and witnesses at trial

Question:
What are some of the ways justice professionals can support victims and witnesses at trial?  
What is the minimum age that a child can testify as a victim or witness at court?   See section 126 Code of Evidence.

Case study 13

Keji, a 15- year-old girl lives with her expectant Mother in her stepfather’s house in Juba, South Sudan. One morning, she became a victim of “would be moral-godfather,” Meshack, her stepfather, who defiled her in absence of her mother. Her mother was out to fetch water from the nearby hand pump! Upon her arrival back, the mother caught Meshack in action, but pregnant as she was, she thought it would not be appropriate to report her husband to police as no one will take care of her when she soon delivers. She did not report the matter but instead she sent Keji to her grandmother’s house.  Days passed, then Meshack did the same to Keji’s sister, Estella, aged 10! Unexpectedly, Chol, a 14-year-old boy, from the neighbourhood, who was passing by heard the cry inside and when he checked what the matter was, he could not understand the form of punishment the “father” was administering! The boy rushed to call the girl’s mother in the adjacent shop, as a result of which she found out he had repeated the same act on her youngest daughter. The mother decides that his is enough and she wants her husband to face the law for sexually abusing her children. She reports the case to the police.

The case is now coming up for trial and the mother is beginning to regret reporting the case. The mother does not want Keji to give evidence, because it will impact on her chance of marriage, will bring shame on the family and may shine a spotlight on the mother’s behaviour in failing to take action when Keji was abused.  The mother is once again, living with Meshack. Keji is angry with her mother and step-father and wants to give evidence. 

Estella is reluctant to say anything to the police or the prosecutor as she is worried what Meshack will do to her if she says anything against him. 

Chol is willing to give evidence. He likes Estella who is now living in the same house as Meshack. Chol is worried about facing Meshack in Court, so much so, that he cannot sleep and his schooling is suffering.

How would you handle this case to ensure that the Court receives the best evidence?
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